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1. Introduction 
 

1.1 This study considers fines levied by key financial regulators in the US and UK in 
the period 2012-2014; the incentives which apply, the trends in their usage, 
the effect of the fines and the relative merits of fines compared with other 
measures targeted at individuals.  

 

2. Areas of competence and powers  

2.1 United Kingdom 
 

2.1.1 In the UK, the Financial Conduct Authority (FCA), succeeding the former 

Financial Services Authority, is an independent body established under the 

Financial Services Act 2012 as part of a new regulatory structure alongside the 

Bank of England's Financial Policy Committee and the Prudential Regulation 

Authority. The FCA has a broad remit to regulate the UK financial markets 

under three objectives: the protection of customers, the protection of financial 

markets, and the promotion of competition.  

 

2.1.2 To aid in fulfilling its tripartite duties, it has numerous enforcement 

mechanisms including the power under the Financial Services and Markets Act 

(FSMA) to impose a financial penalty or to publish a public censure against an 

approved person or firm. 1 The FCA also has the power to vary or cancel an 

authorized person’s permission to carry out regulated activities and similarly 

has the power to prohibit individuals who are not fit and proper from carrying 

out functions in relation to regulated activities.2 The FCA can also prosecute a 

range of criminal offences in England, Wales and Northern Ireland.3 

 

2.1.3 Importantly the FCA has the further power to apply to the court for a 

restitution order or alternatively has the administrative power to require 

restitution.4 FCA retail enforcement actions therefore include a redress 

element for consumers. However, most redress packages are secured without 

the need to seek restitution orders. It is considered that they are resource 

intensive, and often are less efficient than more informal mechanisms such as 

voluntary agreements with firms. 

 

2.1.4 In the three years leading up to 2014/15 the FCA’s Enforcement Annual 

Performance Accounts indicate that, when considering retail enforcement 

cases, the regulator secured in excess of £170 million in redress for consumers 

through formal powers. The figure for voluntary undertakings on behalf of 

firms, without the issuance of a formal order, is much greater – by the end of 

                                                             
1 Financial Services and Markets Act 2000, sections 63, 66, 123, 131, 205 and 206 
2 Financial Services and Markets Act 2000, section 56 
3 Financial Services and Markets Act 2000, sections 401 and 402  
4 Financial Services and Markets Act 2000, section 382 and section 384 



Fines in Financial Services  George Wright 

2 
 

financial year 2014/15 the total amount paid out to customers who were mis-

sold PPI was over £19 billion.5 PPI claims, for example, were handled through 

this route.  

 

2.1.5 The Financial Services and Markets Act 2000 leaves the level of financial 

penalty imposed on an entity to the FCA’s discretion. This has led to a five 

stage process through which the FCA determines the level of a financial 

penalty: the first stage is to strip the offending body of any benefit attained 

from the breach. The second is an additional figure to reflect the seriousness of 

the breach and is based on taking a percentage of the income from the 

misconduct. The third step is to take account of any aggravating or mitigating 

factors. The fourth stage is an adjustment if the FCA does not believe that the 

resulting penalty would achieve credible deterrence. The fifth stage is a 

discount for early settlement (if applicable).6 This system allows a degree of 

flexibility in the level of fine imposed, with no stipulated minimum/maximum 

levels for a certain severity of breach.  

 

2.2  United States 
 
2.2.1 Regulation of conduct in financial markets in the US is much more fragmented 

than in the UK, with myriad bodies operating across state and federal levels in 
the banking, securities, commodities and insurance industries. In this report, 
five bodies that have historically had the greatest impact upon international 
banks are examined: at federal level the Office of the Comptroller of the 
Currency, Securities and Exchange Commission, and Commodities Futures 
Trading Commission; the Federal Reserve System; and the state level New York 
Department of Financial Services. 

 
2.2.2 The federal level bank regulators – the Office of the Comptroller of the 

Currency (OCC) and the Federal Reserve System (Fed) – are responsible for 
differing sectors of banking regulation. The respective responsibilities are 
illustrated below, in Table 1. 

  

 

 

 

 

 

                                                             
5 FCA, Annual Report and Accounts 2014/15, July 2015, pg. 27 
6 The Financial Conduct Authority Handbook DEPP 6.5 Determining the appropriate level of financial penalty 
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Table 1: Respective responsibilities of the OCC and Fed 

OCC 

National banks and their subsidiaries 

Federally chartered savings associations and 

their subsidiaries 

Federal branches and agencies of foreign 

banks 

Institution-affiliated parties (IAPs), including: 

a. Officers, directors, and employees 

b. A bank's controlling stockholders, 

agents, and certain other individuals. 

 

Fed 

State member banks 

Bank holding companies 

Savings and loan holding companies 

Non-bank subsidiaries of bank holding 

companies and of savings and loan holding 

companies 

Edge and agreement corporations 

Branches and agencies of foreign banking 

organisations operating in the United States 

and their parent banks 

Institution-affiliated parties (IAPs), including: 

a. Officers, directors, and employees 

b. A bank's controlling stockholders, 

agents, and certain other individuals. 

 

2.2.3 The Federal Deposit Insurance Act 1950 as amended by the Financial 
Institutions Regulatory and Interest Rate Control Act of 1978, and the Financial 
Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA), give 
federal level banking regulators a broad range of powers to enforce their 
duties. These include the authority to issue a Civil Money Penalty (CMP) to, and 
to compel restitution or provision of reimbursement from, banks and 

associated institutions or individuals. Moreover, they can require banks to 
restrict asset growth, dispose of a loan or other asset, rescind an agreement or 
contract, employ qualified officers or employees, or take any other action the 

regulator determines to be appropriate.7 They also have the power to remove 
individuals who violate any law or regulation from their roles, prohibit them 
from working in the sector, and ultimately criminally prosecute the guilty 
party.8 

 
2.2.4 Fines imposed under the Federal Deposit Insurance Act 1950, as amended by 

FIRREA, are ordered in tiers which correspond with the perceived severity of 
the violation.9 The first tier limits the civil penalty to $5000 for each day during 
such violation continues. The second tier is reserved for violations whereby the 
party has acted “recklessly”, is engaging in a “pattern of misconduct”, and 

                                                             
7 12 U.S. Code § 1818 (i), (b) (6) 
8 12 U.S. Code § 1818 (e) 
9 12 U.S. Code § 1818 (i) 
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stands likely to benefit from the infringement. The maximum punishment here 
is $25000 per day. The final tier is reserved for severe breaches that 
incorporate all of the elements of the second tier with an added condition of 
intention – it stipulates that penalties imposed at this grade are reserved for 
parties that “knowingly” violate any law, regulation, or temporary order. The 
maximum penalty permitted is $1m per day.  

 

2.2.5 The US Securities and Exchange Commission (SEC) was formed with the advent 
of the Securities Exchange Act of 1934. It is an agency of the US federal 
government with a responsibility for proposing securities rules, enforcing 
federal securities laws, and the regulation of the securities industry, the 

national stock and options exchanges, and other activities involved in areas 
such as the electronic securities markets.  

 

2.2.6 The enforcement powers of the Commission were originally implemented 
through the Securities Exchange Act 1934. This, whilst giving the agency the 
powers to levy disgorgement of ill-gotten gains and prohibit and ban 
individuals from the industry, limited the ability to obtain monetary penalties 
to criminal cases. The Insider Trading Sanctions Act of 1984 first enabled SEC to 
levy fines in administrative cases, but only for insider trading violations and 
only by going to court.  

 

2.2.7 However, following amendments from the Securities Enforcement Remedies 
and Penny Stock Reform Act of 1990 and Section 929P of the Dodd-Frank Wall 
Street Reform and Consumer Protection (Dodd-Frank) Act of 2010, the 
Commission can impose fines in its own proceedings against any entity that has 
violated the securities laws, thus expanding its remit to include any entity that 
interacts with securities.10 Like the Office of the Comptroller of the Currency 
and the Federal Reserve, fines imposed by the Securities and Exchange 
Commission are on a sliding scale of value premised upon a judgement of both 
the severity of the violation, and the degree of intention that informs it – they 
range from a maximum of $7500 to $725000 for each violation or omission. 

 

2.2.8 The Commodities Futures Trading Commission (CFTC) was established, 
following the CFTC Act of 1974, as an independent federal agency responsible 
for regulating the futures trading industry. It replaced the US Department of 
Agriculture’s Commodity Exchange Authority as the primary enforcer of the 
Commodity Exchange Act of 1936. It underwent a further expansion of powers 
when the Dodd-Frank Act of 2010 expanded its remit to include further 
regulation of swaps. 

 

2.2.9 The Commodity Exchange Act of 1936, as amended, allows for sanctions 
including the imposition of civil monetary penalties, suspending, denying, 
revoking or restricting registration and exchange trading privileges, and orders 

                                                             
10 These powers are now codified at: 15 U.S. Code § 77h–1 - Cease-and-desist proceedings 
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of restitution.11 Other tools of enforcement at the Commission’s disposal 
include appointment of a receiver, a freeze of assets, restitution, and 
disgorgement of unlawfully acquired benefits.  

 

2.2.10 The New York Department for Financial Services (NYDFS) was formed October 
2011, after the abolition of New York State Banking Department and the New 
York State Insurance Department. It is a department of the New York state 
government with a responsibility for regulating financial services and products.  

 

2.2.11 Its supervisory powers are derived from Article 2 of the New York state Banking 
Law, and include the power to impose financial penalties upon supervised 

entities. Similarly to the federal level financial regulators, the amount levied is 
premised on a sliding scale of severity encoded in the law. Broadly, there are 
three tiers of punishment for both banks (inclusive of foreign banks and 
holding companies) and other licensed entities. Table 2 below illustrates this 
scale and the conditions upon which it rests. 

 Table 2: NYDFS maximum financial penalties 12 

Tier Conditions Non-banks ($ 
per day) 

Banks ($ per 
day) 

Base level None 2500  5000 

Tier 2  

 

Reckless behaviour/part of a 
pattern/likely to result in more than 
a minimal loss to those violated 

15000 75000 

Tier 3 Knowingly and willingly undertook 
reckless behaviour/incurred 
substantial loss to those violated 

25000 250000 

 

2.2.12 Other factors affecting the scale of the financial penalty include the level of 

compliance with investigations, other sanctions levied by concurrent 
regulators, the financial resources and “good faith” of the entity, the gravity of 
the violation, any history of violations, and “such other matters as justice and 
the public interest may require.”13  

 
2.2.13 Aside from fines, the Department has formal powers to force the removal and 

banning of guilty individuals, but has no powers to criminally prosecute. 
Similarly, it can revoke the authorisation certificate of individuals or licence of 
foreign banks. In certain circumstances it can temporarily suspend activities in 
specific sectors.  

                                                             
11 7 U.S. Code § 9; 7 U.S. Code § 13 
12 New York State Banking Law, Article 2, §44 
13 New York State Banking Law, Article 2, §44 
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2.2.14 In summary, all of the regulators identified have broadly the same core toolkit 
of sanctions available to them, including the ability to prohibit and ban 
individuals, force the suspension of activities and issue fines or civil money 
penalties. Moreover, with the exception of the NYDFS, all of the regulators 
have the ability to compel disgorgement and/or restitution as distinct from a 
financial penalty.  

 

2.3 UK/US differences 
 
2.3.1 There are two main points of difference between the regulators on each side of 

the Atlantic. The first is that whilst the FCA can prosecute a range of criminal 
offences in England, Wales and Northern Ireland, the US regulators have no 
such power, and must instead partner with criminal authorities to pursue this 
course of action.  

2.3.2 The situation in the UK is made more complicated by the presence of the 
Serious Fraud Office (SFO). The SFO is an independent non-ministerial 
Government department with a staff of 490. It has an express responsibility for 
investigating and prosecuting cases of serious or complex fraud, bribery and 
corruption. This jurisdiction differs from the FCA, which oversees financial 
markets under FSMA.  

2.3.3 In practice, however, there is some overlap. The FCA occasionally takes on 
fraud criminal cases, for example charging and convicting eight individuals in 
June 2015 for “land banking fraud” under Operation Cotton.14 Often cases, 
such as those related to London Interbank Offered Rate (LIBOR) manipulation, 
start under the remit of the FCA before being passed to the SFO. The Treasury 
Select Committee, in August 2012, recommended the establishment of a 
“formal and comprehensive framework […] to ensure effective relations in the 

investigation of serious fraud in financial markets.”15 

2.3.4 Moreover, the SFO also has the power to use deferred prosecution agreements 
(DPAs) to resolve corporate investigations. DPAs, introduced in the UK in 2014, 

allow the SFO to enter an agreement with the guilty party to negotiate terms in 
exchange for a suspension of a sentence. These terms might include 
“compensating victims; payment of a financial penalty; payment of the 
prosecutor’s costs; donations to charities which support the victims of the 
offending; disgorgement of profits.”16 This further brings the SFO’s 
enforcement toolkit in line with the FCA’s.  

2.3.5 The second difference between UK and US regulators regards the stipulations 
concerning the scale of the fines levied. The FCA has ultimate discretion over 

                                                             
14 See: https://www.fca.org.uk/news/eight-convicted-for-role-in-unauthorised-collective-investment-scheme  
15 Treasury Committee, Fixing LIBOR: some preliminary findings, Second Report of Session 2012–13, HC 481-I, August 2012 
16 SFO & CPS, Deferred Prosecution Agreements Code of Practice, Crime and Courts Act 2013, pg. 13, available at: 

https://www.sfo.gov.uk/media/264623/deferred%20prosecution%20agreements%20cop.pdf [accessed 11 August] 

https://www.fca.org.uk/news/eight-convicted-for-role-in-unauthorised-collective-investment-scheme
https://www.sfo.gov.uk/media/264623/deferred%20prosecution%20agreements%20cop.pdf
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the level of fines imposed through its own guidelines. On the other hand, the 
American regulators – both federal and state level – have tiered levels of fines 
prescribed and codified in the relevant law. These are expressed either in 
dollars per day, or dollars per violation. 

2.4  Other international examples 

2.4.1 It must be noted that when dealing with major financial crimes, the US 
Department of Justice (DoJ) instigates its own enforcement actions 
concurrently with the regulators - criminal actions are undertaken by the DoJ 
after the referral of federal-level regulator cases. It has levied large fines in 
recent years for manipulating the LIBOR and foreign exchange (FOREX) 

markets, as well as entities’ behaviour in the lead up to the 2008 financial 
crash.  

2.4.2 The DoJ has a broad swathe of enforcement powers available to it in relation to 
financial crime, originating in various Acts including the Sherman Antitrust Act, 
instituted in 1890, the Financial Institutions Reform, Recovery, and 

Enforcement Act of 1989 (FIRREA) and others. Sentencing procedure, including 
the guidelines on the type and scale of the enforcement action, are codified in 
Title 18 of the United States Code, Section Two, “Criminal Procedure”.  

2.4.3 In Europe, the European Central Bank (ECB) has historically had the power to 

levy fines against Eurozone institutions that fail to comply with the ECB’s own 
regulations and decisions in connection with its monetary policy functions.17 
The maximum fine is €500000, and up to a further €10000 per day for ongoing 
violations.  

2.4.4 In 2014 the Single Supervisory Mechanism (SSM) was introduced, granting ECB 
a supervisory role to monitor the financial stability of banks in the Eurozone 
states and other EU states. The advent of this role further strengthened the 
ECB’s sanctioning powers to include the power to penalise supervised entities 
or individuals for wilful infringements of directly applicable EU law. The 
maximum fine in these circumstances is up to twice the amount of the profits 

gained or losses avoided because of the breach where those can be 
determined, or up to 10 % of total annual turnover.18  

 

 

 

 

 

                                                             
17 COUNCIL REGULATION (EC) No 2532/98 
18 COUNCIL REGULATION (EC) No 2532/98, Article 18 
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3. Use of sanctions against corporate bodies  

3.1 The power to levy financial penalties against entities has been used widely by 
the six regulators considered. Indeed, the pervasive media narrative is one of 
an increasing amount of regulatory fines of a greater scale over time. This 
narrative is borne out by Table 3, which demonstrates that the total amount 
levied by the FCA, Commodities Futures Trading Commission, Securities and 
Exchange Commission, Office of the Comptroller of the Currency, Federal 
Reserve and New York Department for Financial Services has soared from 
£3.5bn in 2012, to over £8.7bn in 2014.19 

3.2 This upward trajectory is not uniform across regulators. Table 4 demonstrates 
that whilst fines from the FCA, Commodities Futures Trading Commission and 
Securities and Exchange Commission climb steadily from 2012 to 2014, the 
Office of the Comptroller of the Currency, New York Department for Financial 
Services and Federal Reserve figures are more varied, with spikes of activity. 

Table 4: Fines imposed by regulators (£m) 

 

  
 

 

 

 

 

 

 

 

 

*SEC figures include both fines and disgorgement 

3.3 These spikes are attributable to a small number of exceptionally large fines. For 
example, the Office of the Comptroller of the Currency imposed £606m in fines 
in 2013. Of this, nearly 90% was levied in two enforcement actions upon HSBC 

                                                             
19 Years given here and henceforth are fiscal years: October 1-September 30 for US regulators, and April 1-March 31 for the FCA. 

Figures are given in GBP, exchanged from USD at an exchange rate effective on June 1 2015.  

YEAR/REGULATOR 2012 2013 2014 2015 (TO 
JUNE) 

FCA 423 425 1410 794 
CFTC 297 990 1118 1993 
OCC 36 606 253 638.9 

NYDFS 224 188 2666 1122 
FED 511 313 572 1351 
SEC* 2046 2244 2746 N/A 

TOTALS 3537 4766 8765 5898.9 

3537

4766

8765

2012 2013 2014

Table 3: Total fines by UK and US regulators (£m)
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and JPMorgan. Similarly, the huge increase in the scale of fines levied by the 
FCA in 2014 can be attributable to the £1.1bn fine imposed on a group of five 
banks – Citibank, HSBC, JPMorgan, RBS and UBS – in November 2014 for 
foreign exchange manipulation. 

 
3.4 2015 looks as though it will be another record breaking year for UK and US 

regulators, as the figure stands at £5.8bn up to June. Investigations into foreign 
exchange and LIBOR malpractice are ongoing, and it is likely that further large 
fines will be levied as they are concluded.   

 

3.5 Alongside the imposition of financial penalties, the regulators studied, except 

the New York Department for Financial Services, have the power to compel 
restitution from parties. However, the degree to which they do so, and the 
relative balance against the imposition of fines, varies. This is illustrated in 
Table 5 below.  

 Table 5: Restitution per year (£m) 

 2012 2013 2014 TOTAL 

FCA 14 45 111 170 
CFTC 297 132 924 1353 
OCC 109 2406 57 2572 

 

3.6 This shows that in the UK the FCA figures for compelled restitution in retail 
cases over the years 2012-2014 are markedly less than the level of fines issued, 
representing just 7% of the total monetary sanctions imposed. However, this 
figure for redress must be set alongside the voluntary undertakings by firms 
that are negotiated by the FCA in settlements without the issuance of a formal 
notification. These actions of supervisory-led redress have led to payments to 
consumers who have claimed to have suffered detriment. The PPI issue has led 
to £5.6 billion being paid out in 2014. Similarly, the failings in the way some 
banks sold Interest Rate Hedging Products (IRHPs) has led to £1.3 billion being 
paid back to customers in 2014. 

 
3.7 PPI and IRHP compensation schemes have collectively cost UK banks over £20 

billion since their inception. The amount paid out in PPI claims, although 
reaching a peak in 2012, has oscillated around £400 million per month, and 
shows little inclination of slowing down, with the Financial Ombudsman 
processing around 4000 complaints a week.20 These figures have led some, 
including the British Bankers Association, to campaign for a time limit on 
complaints. In January 2015, the FCA announced it was gathering evidence on 
current trends in complaints on PPI, and would use this to assess whether the 

                                                             
20 Financial Ombudsman Service, Annual Report 2014/15 
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current scheme is fit for purpose, and would consider a “possible time limit on 
complaints.”21  

 
3.8 These schemes raise the question of whether voluntary undertakings of redress 

by firms, secured through negotiations and agreements, are optimal measures 
for addressing practices of misconduct that affect customers. Formal rather 
than informal procedures may have advantages in allowing closer control of 
compensation schemes and lessening the risk that they run out of control, 
either in quantum or time period.  

 
3.9 The US federal regulators discussed here put much more emphasis on the 

compelled restitution element than the FCA. With the Commodities Futures 
Trading Commission, the amount of compelled restitution to those effected by 
breaches of the Commodity Exchange Act represents 36% of the total sum of 
the monetary sanctions imposed between 2012 and 2014. The figure for the 
Office of the Comptroller of the Currency is nearly 75%. This is largely the result 
of the huge figure for 2013 which represents a landmark joint case with the 
Fed which resulted in actions against 16 mortgage servicing companies to 
address a pattern of misconduct and negligence related to deficient practices 
in residential mortgage loan servicing and foreclosure processing identified by 
examiners during reviews conducted from November 2010 to January 2011. 
This resulted in over £2.5bn in direct cash payments being redressed to 

claimants. 
 

3.10 The Securities and Exchange Commission is omitted from Table 5 as it does not 
disaggregate restitution and financial penalties in its figures, whilst the Federal 
Reserve is absent as it has not used the power to compel restitution in the time 
studied aside from the joint action with the Office of the Comptroller of the 
Currency. The New York Department for Financial Services does not currently 
have the statutory power to compel redress payments but has, in recent times, 
agreed to settlements with a restitution element in the relevant consent order 
– in 2014 this ability was used to levy over £38m in direct monetary relief for 
consumers effected by breaches.   

 

3.11 It must be noted that the figures for these regulators are overshadowed by the 
scale of the financial criminal penalties imposed by the US Department of 
Justice on banks for financial crime. In August 2014, the US DoJ reached a 
£11bn settlement with Bank of America for financial fraud leading up to the 
financial crisis - £4.6bn of which is allocated to restitution. These massive 
penalties issued by the DoJ are not limited to US institutions: in June 2014, BNP 

                                                             
21 FCA, The Financial Conduct Authority to gather evidence on how the PPI complaints process is working, 30 January 2015, 

available at: http://www.fca.org.uk/news/fca-to-gather-evidence-on-how-the-ppi-complaints-process-is-working [accessed: 

06/08/15] 

 

http://www.fca.org.uk/news/fca-to-gather-evidence-on-how-the-ppi-complaints-process-is-working
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Paribas was subject to a £5.9bn settlement for breaching US economic 
sanctions with Sudanese, Iranian and Cuban entities.  

 

3.12 Criminal financial penalties of this scale are not seen in the UK. The financial 
crisis has not been followed in the UK by criminal proceedings on US lines 
against implicated financial institutions.  

 

3.13 The figures above show formal actions from a select group of regulators that 
result in fines and restitution. They are only part of the total costs for banks 
worldwide. Factoring in future provisions, legal costs, secondary effects 
stemming from the imposition of a sanction, non-cash restitution, as well as 

legal cases brought against firms by non-regulators mean that the true cost to 
banks of misconduct is much higher. The ongoing Conduct Cost Project 
estimates that in the period 2010-2014, total worldwide costs to 16 of the 
biggest banks for misconduct is over £200bn, with just eight banks responsible 
for over 80% of this figure. 22 

 

4. Use of sanctions against individuals  
 

4.1 Alongside punishment of corporate entities, regulators have a variety of tools 
at their disposal to target individuals guilty of misconduct including prohibition, 

revocation of licence, imposition of a fine, issuing a restitution order and 
ultimately criminal prosecution (although US regulators lack the power 
themselves and have had to rely on prosecutorial partners).  

4.2 The power to cancel guilty individuals’ permissions and further prohibit them 
from working in supervised firms is used widely by regulators. In the years 
2012-2014, the Office of the Comptroller of the Currency prohibited 349 
individuals from further regulated activities, with the number per year showing 
little fluctuation, and the majority of the New York Department for Financial 
Services’ formal enforcement actions include the cancellation or variation of 
individuals’ permissions and the banning of individuals. 

 

 

 

 

 

 

                                                             
22 CCP Research Foundation, Conduct Cost Results: International Results Table (2010-2014), available at: 

http://conductcosts.ccpresearchfoundation.com/conduct-costs-results [accessed 18 June 2015] 

http://conductcosts.ccpresearchfoundation.com/conduct-costs-results
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Table 6: Trends in FCA regulatory outcomes, 2012-2014 

 

4.3 In the UK, the FCA issued 95 prohibitions in the period 2012-2014, decreasing 
from a high of 43 in 2012, to 26 in 2014. Similarly, the number of outcomes 
that led to the variation, cancellation, or refusal of individuals’ authorisation, 
approval, or permissions dropped from 82 in 2012, to 29 in 2014. These 
downward trends of enforcement activity against individuals are mirrored in a 

drop in the total number of outcomes published – from a high of 202 in 2012, 
to 118 in 2014.  

4.4 Despite having the power to prosecute a range of criminal offences the FCA 
exercised these powers infrequently – just 24 individuals were prosecuted in 
2012-2014. As Table 7 below demonstrates, criminal cases take a longer time 
to conclude than civil or regulatory cases on average, and also on average cost 
more. 

Table 7: Comparison of FCA criminal/civil and regulatory cases average costs 

and length 

 AVERAGE COST (£000S) AVERAGE LENGTH (MONTHS) 

 Criminal Civil and 
regulatory 

Criminal Civil and 
regulatory 

2013 1922.6 267 34 21.8 
2014 305.6 246.8 31.7 18.5 

 

4.5 In response to a FOI request, the FCA noted that in 2012, the average criminal 
case took 41.4 months23 – the latest figure for 2014 of 31.7 months represents 
a reduction in time of 23% over two years.  

                                                             
23 FCA, FOI3565 response, 21 November 2014 

0
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100

150

200

250
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Variations, Cancellations, Refusals of individuals' authorisations, approvals, or
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4.6 Table 8 below illustrates the level of individual sanctions imposed by the FCA, 
Commodities Futures Trading Commission and Office of the Comptroller of the 
Currency, and is inclusive of compelled restitution and fines. The FCA and 
Office of the Comptroller of the Currency figures are very small in comparison 
to the level of sanctions levied on corporate bodies – the £15.3m of sanctions 
imposed on individuals by the FCA is just 0.6% of all the sanctions imposed in 
the period 2012-14. The figure for the Office of the Comptroller of the Currency 
is even lower at 0.06%.  

4.7 However, in May 2015, the FCA levied a £75m fine against one individual, 
Stewart Ford, for issuing “death bonds”, pending an Upper Tribunal ruling on 
an appeal. This single fine is more than five times the total individual fines for 
the period 2012-2014.   

 Table 8: Individual sanctions per year (£m) 

YEAR/REGULATOR FCA CFTC OCC 

2012 5 190.2 0.2 

2013 3.6 308.4 1.5 
2014 6.7 246.2 0.3 

 

4.8 The Commodities Futures Trading Commission imposes heavy fines, 
disgorgement and restitution against individuals. These include some singularly 

large individual settlements. In October 2012, the Commission issued an 
enforcement order against Nicholas Cosmo for engaging in unauthorised 
futures trading. He was required to pay nearly £160m in penalties, as well as 
being made subject to a permanent trading and registration ban, and 
permanently barred from engaging in any commodity-related activity. In a 
concurrent criminal case, Cosmo was ordered to pay over £115m in restitution 
to those affected and was sentenced to 300 months in prison. 

 

                                                             
 

0 500 1000 1500 2000 2500

2012

2013

2014

Table 9: CFTC Individual Sanctions vs Total Sanctions (£m)

Individual Sanctions Total Sanctions (less individual sanctions)
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4.9 Table 9 demonstrates that the Commission’s individual sanctions only make up 
a small fraction of its total sanctions and illustrates a regulatory framework 
which places a premium on the imposition of financial penalties on corporate 
bodies rather than the targeting of culpable individuals.  
 

4.10 Very recently however, following an SFO-led investigation, Tom Hayes, a 
former City trader, was imprisoned for 14 years for his role at the hub of the 
LIBOR manipulation case. In his sentencing remarks, Mr Justice Cooke noted 
that: 

“The conduct involved here must be marked out as dishonest and wrong 

and a message sent to the world of banking accordingly … Probity and 

honesty are essential, as is trust which is based upon it. The LIBOR 

activities, in which you played a leading part, put all that in jeopardy.”24 

5. Efficacy of fines  
 

5.1 The type and scale of regulatory enforcement actions are tied to two broad 
aims: punitive retribution for the misconduct in question, and credible 
deterrence against any future misdeeds. These aims are interrelated - a 
proportionate punitive action is supposed to demonstrate the benefits of 
compliance to both the guilty party, as well as wider market participants, and 
thus generate better behaviours. Therefore, to judge properly the utility of 

corporate fines it is worth examining how the cost is borne by the entity and 
whether the punishment acts as a suitable deterrent to mitigate against future 
misconduct.  

 
5.2 Regulators’ formal enforcement actions rarely have a long term impact upon 

the activities of entities. The imposition of fines rarely includes accompanying 
prohibitions on activities, and after the amount is remitted the situation is 

broadly taken to be business as usual, albeit with an expected higher standard 
of internal monitoring. There are exceptions to this – the New York 
Department for Financial Services’ £1.45bn fine on BNP Paribas in 2014 was 
accompanied by a one year suspension of the firms’ US dollar-clearing 

operations through its New York Branch or its other US affiliates for business 
lines in which the misconduct centred.  

 
5.3 Equally regulators sometimes waive certain restrictions upon guilty parties so 

that profitable activities are unobstructed after the fine is paid. For example, 
the final order agreements for the huge US-UK fines levied upon five banks in 
May 2015 for manipulation of foreign exchange rates were predicated upon 
the Securities and Exchange Commission granting waivers so that the banks 
can continue managing mutual funds and raising capital quickly.  

5.4 In her dissenting statement regarding Commission’s decision to grant the 

waivers, Commissioner Kara M. Stein noted the “recidivism of these 

                                                             
24 Mr Justice Cooke, Sentencing Remarks – R v Tom Hayes, Southwark Crown Court, 3 August 2015 
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institutions”25 that have collectively been granted more than 23 similar waivers 
in the past nine years for a series of offences. In continually rendering the 
criminal punishment and accompanying fine merely symbolic the entities are 
allowed to continue business as usual and the punitive and deterrent effects of 
any enforcement action are largely nullified. This is further evidenced by the 
repeated instances of non-compliance at these global financial institutions.  

 
5.5 An effect of fines simply being factored into the “cost of doing business” is that 

there is little incentive for a wholesale culture change away from the one that 
allowed and encouraged the misconduct in the first place. The implication of 
this is that fines are increasingly only fulfilling their retributive effect. The 

subsequent deterrent has been shown to be lacking. 
 
5.6 Instead of having a direct impact on institutions’ behaviour, huge fines could 

have inadvertent impacts on the stability and longevity of the financial system 
as new worldwide prudential rules for capital bases may be threatened by 
regulators’ fining policy. Andrew Bailey, CEO of the Prudential Regulation 
Authority, warned that huge US fines were denuding the capital base of banks 
at the British Bankers’ Association’s conference on Financial Crime and 
Sanctions. The Financial Policy Committee’s most recent Financial Stability 
Report noted that the combined fines and redress costs paid by UK banks, at 
£30 billion, are equivalent to around all of the capital that they have raised 

privately since 2009.26 
 

5.7 Moreover, the unpredictability of the scale of litigation costs emerging from 
enforcement actions makes the assessment of capital adequacy a rough 
science, and therefore throws the post-crisis prudential system into further 
uncertainty.  

 

5.8 Further recognition that litigation costs and wider conduct risk are an 
increasing risk to financial stability is evidenced by the European Banking 
Authority (EBA) including given and projected litigation costs in its recent 2014 
EU wide stress tests.27 Similarly, the Financial Policy Committee will review the 

adequacy of sector-wide projections of future misconduct costs in its 2015 
stress test. 

 

5.9 However, now that capital buffers are a well-established tenet of the 
international financial environment, banks will prioritise keeping them 
replenished and healthy, often diverting resources and reallocating capacity 
away from other areas. Subsequently, other stakeholders and beneficiaries of 
bank activity, often those who had little if anything to do with the misconduct 
in question, are collaterally effected by regulatory fines.  

                                                             
25 Commissioner Kara M. Stein, Dissenting Statement Regarding Certain Waivers Granted by the Commission for Certain Entities 

Pleading Guilty to Criminal Charges Involving Manipulation of Foreign Exchange Rates, May 21, 2015 
26 Bank of England, Financial Stability Report, Issue No. 37, July 2015 
27 EBA, Results of 2014 EU-Wide Stress Test, 26 October 2014, pg. 15 
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5.10 For example, at his annual Mansion House speech, the Governor of the Bank of 
England, Mark Carney, noted that the billions of fines levied on global banks 
“translates into more than $3 trillion of reduced lending capacity to the real 
economy.”28 Bank fines have a knock-on effect in hampering wider economic 
activity beyond the guilty banks in question.  

 

5.11 Moreover, according to the SME Finance Monitor, in 2015 Q1, 75% of UK small 
businesses remained reluctant to borrow from banks. The Financial Policy 
Committee noted that this “is most likely to reflect economic conditions, but 
intelligence from the Bank’s Agents suggests that it was also partly due to 

distrust of banks among smaller companies.”29 This demonstrates that the 
reputation costs of bank fines also effect the wider economy. 

 

5.12 Another group of stakeholders often caught in the fallout of internal 
reallocation of resources to meet litigation costs are shareholders. Fines are 
now of a scale and volume to potentially hamper a bank’s ability to profit and 

grow its dividend. Further increases in the scale and volume of fines could 
therefore undermine shareholder appetite to provide capital to these banks – 
capital on which further economic growth may depend. 

 

5.13 Furthermore, it appears that bank fines contribute to an element of share price 

volatility. Rumours of a substantial fines fan uncertainty which supresses share 
prices. Following official publication of the fine figures, share price often 
bounces back as the uncertainty is lifted. For example, following the May 2015 
fines on banks associated with FOREX manipulation, UBS’ share price jumped 
to its highest level in over six years, whilst Barclays rose to an 18 month high.  

 

5.14 It could be argued that shareholders should be aware of what they are 
investing in, and should bear the responsibility, and thus the cost, of 
transgressions. However, effective oversight of culpable individuals may be 
hindered by poor disclosure, or a lack of transparency. In these cases, where 
shareholders have in place satisfactory systems of corporate governance and in 

the absence of negligence it would seem appropriate for the regulator to 

pursue punishment of the accountable individual executives rather than banks 
as corporate entities.  

 

5.15 Pursuing a policy based predominantly on the imposition of huge fines on firms 
is suboptimal. These enormous corporate fines are thus far having little impact 
as a successful deterrent to further misconduct, impinge upon other regulatory 
rules on capital reserves, and have secondary effects on shareholders and 
potential borrowers.  

                                                             
28 Mark Carney, Building real markets for the good of the people, Speech given at The Lord Mayor’s Banquet for Bankers and 

Merchants of the City of London at the Mansion House, London, 10 June 2015 
29 Bank of England, Financial Stability Report, Issue No. 37, July 2015 
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6. Where do fines go?  

 
6.1 Tied up with the questions over the utility of fines on institutions vis-à-vis other 

enforcement actions are issues about the location of the levied proceeds. In 

formal acts of redress and restitution against institutions or individuals, the 

ultimate benefactors are the effected consumers, who would expect to receive 

fair recompense equal to or greater than the harm caused. In situations where 

harm is readily quantifiable with respect to individual victims, restitution is the 

preferred action as it establishes a direct link between the misconduct and its 

attendant punishment. 

 
6.2 In situations where the harm caused is unquantifiable, fines may be a better 

remedy. However, the ultimate destination of these fines provides an incentive 

effect. For example, prior to 2012, the FCA (then the FSA) retained the 

proceeds from fines to reduce membership fees to cover the regulator’s costs – 

in other words, the fines provided for the FSA’s operational funding. This 

provides an obvious and perverse incentive for regulators to increase fines 

especially if the result is a net increase in their operational funding; that is to 

say if it is not sterilised by adjustments from public funds or from other levies 

on industry used to finance the regulator concerned.  
 

6.3 To combat this incentive, the policy was changed in 2012 so that all proceeds 

from fines, minus around £45m for enforcement costs, get transferred to HM 

Treasury’s consolidated fund. HM Treasury then has discretion over what to 

spend it on. In some high-profile cases, HM Treasury has publically announced 

that fines are to be given to different causes. For example, in Budget 2013, the 

Chancellor announced that fines from the LIBOR scandal would be given to 

military charities, stating that “those who have paid fines in our financial sector 

because they demonstrated the very worst values are paying to support those 

in our armed forces who demonstrate the very best of British values.”30 

Similarly, in the 2014 Autumn Statement the Chancellor announced that fines 

collected from the FOREX misconduct would be used to create a £1bn fund for 

advanced care in GP practices in England.31 
 

6.4 This approach of giving money to good causes may still not establish an ideal 

set of incentives. Clearly the NHS and charities, especially service charities, 

enjoy high esteem in public opinion and can be considered worthy recipients. 

They are however not closely related to those in the markets who have 

suffered loss as a result of financial misconduct, and it weakens the link 

between the act of misconduct and its punishment. Furthermore, actions such 

as these drive a politicisation of bank fines and construct political incentives for 

                                                             
30 Rt Hon George Osborne, Chancellor of the Exchequer, Budget Speech 2013 
31 HM Treasury, Autumn Statement 2014, pg. 30 
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levying (or increasing) fines, thus compromising the independent nature of the 

FCA and regulation itself.  
 

6.5 In the US, the situation is similar to the UK. Most of the federal-level regulators 

– the Office of the Comptroller of the Currency, Commodities Futures Trading 

Commission, and Federal Reserve - all transfer the proceeds from enforcement 

actions to the Department of Treasury general fund, whilst the New York 

Department for Financial Services sends its fines to the state’s general fund 

after deductions for operating costs.  
 

6.6 One notable exception is the Securities and Exchange Commission, who have, 

with the passing of the Sarbanes-Oxley Act in 2002, the power to dispense 

disgorgement money (plus interest judged owing on it) and civil money 

penalties received to the victims of securities law violations through “Fair 

Funds for Investors”.  
 

6.7 These Fair Funds are established by the Commission, at their discretion, on a 

case by case basis to pool the money from disgorgement orders and civil 

money penalties, before dispensing it to investors in line with a pre-agreed 

plan. When the money is dispensed, the Fund terminates. If the amount to be 

shared out to victims is spread too thinly across a large number of potential 

claimants, then the proceeds of the Fair Fund will be transferred to the US 

Treasury.32 Fair Funds can be created in judicial or administrative actions, 

through either an order or an informal settlement, and can be established in 

cases against individuals and corporate entities.  
 

6.8 Prior to the Dodd-Frank Act, Fair Funds could only distribute the proceeds of a 

civil money penalty when the Securities and Exchange Commission also 

ordered the defendant to pay disgorgement, which meant that it must be able 

to prove that the defendant profited from the act of misconduct. If just a civil 

money penalty was imposed, a Fair Fund could not be created, and the 

proceeds were remitted to the US Treasury.  
 

6.9 However, the Section 929B of the Dodd-Frank Act removed this restriction, and 

allowed the Commission to distribute civil money penalties to victims of 

securities violations, even without a concurrent disgorgement order. 33 This 

policy goes further to keep the money lost from misconduct in the system, and 

firmly entrenches the link between misconduct and punishment.  

 

 

                                                             
32 SEC, Rules of Practice and Rules on Fair Fund and Disgorgement Plans, January 2006 
33 15 US. Code § 7246(a) 
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7. Current reforms  

 
7.1 Regulators and others that determine public policy in the UK are beginning to 

recognise what has been demonstrated thus far – namely that fines levied 
against corporate bodies, despite an increase in scale, do not engender good 
behaviour, and that in the punishments meted out to this date there has been 
a void of individual accountability or promotion of culture change.  

7.2 The FCA has recently made numerous interventions aimed at reforming 
accountability and behaviour at the individual level. The impetus for these 
changes emerged from the publication of recommendations in 2013 by the 

Parliamentary Commission on Banking Standards (PCBS) which was appointed 
to consider and report on professional standards and culture of the UK banking 
sector in the wake of problems in various areas. The Financial Services (Banking 
Reform) Act 2013 took these recommendations and created the legislative 
framework for change. 

7.3 The foremost policy emerging from this process is the FCA and PRA’s new 
Senior Manager Regime.34 This new accountability framework, which will 
come into force in March 2016, aims to encourage the clear delineation of 
individual accountability by requiring Senior Managers at banks, building 
societies, credit unions and PRA-designated investment firms – who will need 
to be preapproved by the regulator - to submit a ‘statement of responsibilities’, 

setting out in detail which areas and functions of the business they are 
responsible for.  

7.4 If there is a regulatory breach, the FCA will be better placed to identify the 
individuals responsible, and there will be a statutory requirement on the 
relevant Senior Manager to satisfy the PRA/FCA that they took reasonable 
steps to prevent it. Failure to do so may subject the Senior Manager to 
regulatory sanctions, ranging from fines to a prohibition order. The burden of 
proof thus switches to responsible individuals in the case of a breach, and the 
hope is that it will strengthen accountability, both laterally across executives, 
and vertically through departments.  

7.5 Complimenting this are other FCA measures, including: a new Certification 
Regime, which will require firms to certify annually the fitness and propriety of 
employees who could pose a risk of significant harm to the firm or any of its 
customers; the introduction of new high-level Conduct Rules that hold 
individuals to account; and new rules on remuneration35, including on the 
clawback of bonuses, which aims to inculcate better behaviours at the 
individual level by aligning risk and reward.  

7.6 However, there are still gaps in responsibility unaccounted for by the SMR and 
Certification Regimes. If the firm in question is a global institution, then the 

                                                             
34 Final rules can be found at: FCA, CP15/22 Strengthening accountability in banking: Final rules (including feedback on CP14/31 
and CP15/5) and consultation on extending the Certification Regime to wholesale market activities, July 2015 
35 FCA, PS15/16: Strengthening the Alignment of Risk and Reward: New Remuneration Rules, June 2015 
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Senior Manager in the UK might be ultimately accountable to a Global Head in 
a different territory. In this situation there is a limit to the responsibility that 
individuals have. This also raises issues revolving around the necessary 
internationalism of some of these reforms.  

7.7 Moreover, the coverage of the SMR and Certification Regimes are not 
comprehensive within the UK, with many areas and individuals not captured in 
its current form. This would clearly lead to inefficiencies as a two tiered system 
would be generated, with pockets of enhanced responsibility working 
alongside those still operating under the Approved Persons Regime – a system 
the PCBS called a “complex and confused mess.”36 For example, participants in 
wholesale markets – including Fixed Income, Commodities and Currencies 

(FICC) - are not yet set to be covered by the SMR or Certification regimes.  
 
7.8 In an effort to remedy this, the FCA, alongside its Final Rules, consulted on 

proposals to extend the Certification Regime to wholesale markets. Extending 
the SMR to wholesale markets, which would require further legislative 
amendments, was one of the key recommendations of the Fair and Effective 
Markets Review (FEMR), which was set up by the Chancellor of the Exchequer 
and the Governor of the Bank of England in June 2014 to reinforce confidence 
in FICC markets.  

 

7.9 The Review’s Final Report, published in June 2015, noted that there had been, 
for a number of interrelated reasons, a process of “ethical drift” underway in 
FICC markets and financial markets more generally, where “unethical 
behaviour went unchecked, and hence became progressively more widespread 
and accepted as the norm.”37 It started from the premise that something 
needed to be done to reverse this “drift”, and the recommendations emerging 
from this review are wide-ranging, covering strengthening individual 
accountability and encouraging good corporate culture across both the UK and 
global markets.  

 

7.10 The changes proposed are now in the process of being implemented at the 

domestic level, and discussions will begin at the international level – amongst 
International Organisation of Securities Commissions (IOSCO) and the 
Financial Stability Board - as to how these recommendations can be calibrated 
across several territories. The Commissioners will report to the Chancellor of 
the Exchequer and the Governor of the Bank of England by June 2016, giving a 
full implementation update. 

 

7.11 As well as expediting the case for the FCA’s SMR, the PCBS also recommended 
that work should be done to establish a body that encourages high standards 
throughout the banking sector, and demonstrates that individuals were 

                                                             
36 “Changing banking for good”, Report of the Parliamentary Commission on Banking Standards, Volume I: Summary, and 

Conclusions and recommendations, pp 32 
37 Fair and Effective Markets Review, Final Report, June 2015, pg. 10 
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expected to abide by higher standards than the base-level provided for by 
regulation alone. Following this, Sir Richard Lambert was asked in September 
2013 by the chairman of six of the UK’s largest banks and the largest building 
society to carry out a review to come up with proposals for such an 
organisation. In late 2014, the Banking Standards Board (BSB) was established, 
and is a mix of non-practitioners and senior City practitioners. 

 

7.12 The BSB has three broad aims: developing and setting standards for conduct, 
beyond the minimum provided for by regulation, in specific areas of banking 
practice; analytically assessing the ongoing work that banks and other lenders 
are doing to develop and strengthen their own cultures and ethos; and, 

together with market participants and regulators, raising the competence and 
professionalism of individuals.  

 

7.13 The BSB is therefore intended to complement to the FCA’s regulatory focussed 
interventions. Whilst the FCA’s SMR focusses on increasing accountability, the 
BSB’s work revolves around effecting rehabilitative culture change. The SMR is 
an active deterrent through threat of individual punishment, whereas the work 
of the BSB aims to make sure that deterrent is never needed.  

 

7.14 IOSCO have been working on increasing coordination between securities 
regulators on enforcement. The Committee on Enforcement and Exchange of 

Information (Committee 4), currently chaired by Georgina Philippou of the FCA, 
of over 30 representatives from different territories, has an explicit aim to help 
prevent and detect the breaches of securities laws and regulations in global 
financial markets. 

 

7.15 One major tranche of the Committee’s work lies in encouraging the 
proliferation of the Multilateral Memorandum of Understanding Concerning 
Consultation and Cooperation and the Exchange of Information (MMoU). 
MMoUs essentially mandate bilateral communication between territories, by 
generating a common understanding among its signatories of how they should 
consult, cooperate, and exchange information for the purpose of regulatory 

enforcement regarding securities markets.  
 

7.16 The volume of information requests made through MMoUs has increased from 
53 requests in 2003, to 2658 in 2013. Therefore, national knowledge of other 
states’ enforcement and regulatory regimes has increased, and the gaps in 
which misconduct can occur have shrunk.  

 

7.17 Furthermore, IOSCO is encouraging national securities regulators to broaden 
their enforcement toolkit beyond fining corporate entities. In its recent report, 
“Credible Deterrence in the Enforcement of Securities Regulation”, IOSCO sets 

out a comprehensive list of seven factors in achieving deterrence. Within, it 
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notes that “fines should not simply be a cost of doing business.”38 Instead, 
individual accountability must be encouraged as it “can be a critical factor in 
deterring misconduct.”39 

 

7.18 All of the aforementioned reforms start from the implicit assumption that the 
current paradigm, predicated on corporate responsibility, and collective 
punishment in the form of fines, is not achieving its aim of deterrence, nor is it 
stymieing an ethical “drift”. These interventions – SMR and other FCA reforms, 
the FEMR recommendations, and the BSB – are all aimed at contributing to a 
new paradigm focussed on granularity of accountability, responsibility, and 
ethical behaviour. This pivot is seen across market participants and through 

political discourse – the Chancellor of the Exchequer, George Osbourne, at his 
annual Mansion House Speech noted that: “it must be right that we focus on 
the accountability of individuals…simply ratcheting up ever-larger fines…is not, 
in the end, a long term answer.”40  

 

7.19 Following through on these intentions will now be the challenge, and it must 
be recognised that part of this lies in the necessary internationalism of some of 
these reforms. Coordination across regulators and market participants, in fora 
such as IOSCO and the Financial Stability Board, will be crucial in ensuring that 
regulatory “holes” are filled.  

 

7.20 The FCA is leading the way with its Senior Manager Regime, and US regulators 
will be watching closely to see the merits of such an approach as they too look 
to shift away from an onus on corporate fines. The seeds of a paradigm change 
are there – the New York Department for Financial Services’ former 
Superintendent, Benjamin M. Lawsky, said in a 2014 speech that: “if we’re just 
getting large fines from the corporations…are we really deterring future bad 
conduct? To get real deterrence, we need to have individuals who are 
personally held to account.”41 Similarly, Mary Jo White, the Chair of the 
Securities and Exchange Commission, said in March 2015 that: 
 

“the most effective deterrent is strong enforcement against responsible 

individuals, especially senior executives. In the end, it is people, not 

institutions, who engage in unlawful conduct. And the greatest 

disincentive for wrongdoing occurs when people believe that their own 

liberty, reputations and livelihoods are on the line and they recognize 

that real, personal consequences will follow from their misconduct. “It 

isn’t worth the price” becomes the equation, an equation that is harder 

to have internalized by an impersonalized institution.”42 

                                                             
38 IOSCO, Credible Deterrence in the Enforcement of Securities Regulation, July 2015, pg. 35 
39 Ibid., pg. 39 
40 Rt Hon George Osborne MP, Annual Mansion House Speech 2015, June 2015 
41 NYDFS, 2014 Annual Report, May 2015 
42 Mary Jo White, “Understanding Disqualifications, Exemptions and Waivers Under the Federal Securities Laws”, Remarks at the 

Corporate Counsel Insitute, Georgetown University, March 2015 
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8. Conclusion 

 
8.1 In the aftermath of the financial crisis a wide range of malpractice in the 

operation of financial services markets and the selling of financial services 
products has come to light.  

8.2 This report seeks to illuminate some of the issues which arise by comparing US 
and UK regulatory responses.  

8.3 These comparators do seem to be helpful in tackling the complex challenges 
which regulators face: in particular, to strike the right balance, to punish and 
deter wrongdoing whilst avoiding the risk that continually increasing fines 

become seen as a general cost of doing business, without sufficient focus on 
the wrongdoers and threatening the recapitalisation of banking businesses 
themselves. 

8.4 As IOSCO work has illustrated there is an increasing international consensus 
that penalties should focus precisely on the individuals who make decisions 

which lead to unlawful or illegal conduct. It is at first quite strange against this 
background that as Table 6 shows in the UK prohibitions of individuals from 
working in supervised firms have fallen in number, decreasing from a high of 43 
in 2012 to 26 in 2014. Outcomes that lead to the variation, cancellation or 
refusal of individuals’ authorisation, approval or permissions dropped from 82 
in 2012 to 29 in 2014.  

8.5 The number of those prosecuted for a range of criminal offences by the FCA 
does not seem high- 24 individuals were prosecuted between 2012 and 2014. 
Part of the reason may be that the average criminal case in 2012 took 41.4 
months to bring to a conclusion although in 2014 this had reduced to 31.7 
months.  

8.6 It may be that this position is about to change. In May 2015 the FCA levied an 
individual fine against Stewart Ford of £75 million for issuing “death bonds”. 
This is currently under appeal. The Serious Fraud Office also took proceedings 
against Tom Hayes, a former city trader, for his role in the libel manipulation 
case and he was imprisoned for 14 years.  

8.7 If these mark the beginning of a new approach it is important that the 
approach should be clearly signalled to market participants and consistently 
applied so that participants are aware that in future it is the behaviour of 
individuals as much as of corporate bodies which will be brought to book.  

8.8 The decision of the FCA not to impose a heavy fine on the Cooperative Bank for 
its shortcomings in regulatory compliance because of its need to recapitalise 
and reconstruct may also be an indication of a sensible change of approach.43 

                                                             
43 FCA, Final Notice: The Co-operative Bank Plc, 10 August 2015, available at: http://www.fca.org.uk/static/documents/final-

notices/the-co-operative-bank-plc-2015.pdf [accessed 1 September 2015] 

http://www.fca.org.uk/static/documents/final-notices/the-co-operative-bank-plc-2015.pdf
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8.9 Pursuing a policy based approach predominantly on the imposition of huge 
fines on firms is suboptimal. These enormous corporate fines are thus far 
having little impact as a successful deterrent to further misconduct, impinge 
upon other regulatory rules on capital reserves, and have secondary effects on 
shareholders and potential borrowers.  

8.10 To add to the challenges facing regulators there are indications that the mis-
selling of PPI and other products to retail financial services customers could 
trigger a further large quantity of civil claims and banking provisions. This 
report shows that the restitution to customers authorised under FCA legal 
powers has been relatively small, totalling £170 million between 2012 and 
2014. 

8.11 By contrast the PPI and IRHP compensation schemes have collectively cost UK 
banks over £20 billion since their inception. 

8.12 There are many signs that these PPI and related compensation schemes are 
running out of control. In many cases bank records do not allow adequate 
verification of historic claims. The availability of claims has promoted the 
growth of the sinister and wide ranging claims industry which is of 
questionable economic benefit. It appears to have parallels with fraudulent 
insurance claims for “whiplash” and other difficult to disprove claims. The £20 
billion paid so far with the prospect of possibly similar amounts to come 

threatens the viability of banking businesses. The analysis of this report leads 
to the conclusion that it would be desirable to bring this aspect of restitution or 
compensation directly under the control of the FCA rather than leaving it to 
supposedly voluntary schemes set up by the banks themselves. It would also 
seem desirable to place stricter time limits and verification procedures on 
outstanding claims.  

8.13 This report shows that the major US and UK regulators imposed fines on 
financial services businesses in the years 2012 to June 2015 that have now 
reached £17 billion and are on an increasing trajectory. As the Governor of the 
Bank of England notes, such fines levied globally since the financial crisis 
translate into more than $3 trillion (USD) of reduced lending capacity to the 
real economy. It is clearly time to shift the focus.  

  

 


